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INTRODUCTION BY THE EDITOR 
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THE UNITED STATES AND NEUTRALITY 


With rising tensions in Europe, many Americans have 
been giving attention to the appropriate policy for the United 
States in case a general war should develop.! The commen- 
tators seem generally to agree that war is a catastrophe and 
that the first American policy should be to avoid it, but there 
is difference of opinion as to how to do it. 

One group clings to the traditional policy of maintaining 
neutrality according to the prewar rules of international law 
based upon the principles of impartiality, official abstention, 
and freedom of the seas. Another group believes that this 
policy would not keep us out of future wars any more than 
it has kept us out of past wars, and urges important modifica- 
tions of the practice of neutrality, such as more rigorous re- 
striction upon the use.of American ports by belligerent vessels, 
prohibition of all or some private trade and loans to belliger- 
ents, or bargaining with belligerents concerning maritime 
trade in the light of the particular circumstances without 
reference to traditional neutral rights. 

A third group would go even farther in modifying the 
traditional practice by discriminating in commercial relations 
with the belligerents according as international consultation 
has determined them to be “aggressors,” “innocent victims,” 
or ‘“‘states engaged in collective defense of the victim.”’ Such 
a policy of “benevolent neutrality” or “‘partiality,” while dis- 
tinguishable from a policy of “rigid neutrality,” is also dis- 
tinguishable from the more extreme policy advocated by a 
fourth group, that of accepting commitments in advance to 
enter into future wars against an aggressor. This policy, 
which abandons neutrality altogether when the aggressor can 
be determined, finds more favor in Europe than in the United 
States, but even in Europe it has been accepted only with 
respect to a limited number of regions. Membership in the 

See particularly Charles Warren, “Troubles of a Neutral,” Foreign Affairs, 

ril, 1934, P- 3773 “Prepare for Neutrality,” Yale Review, Spring, 1935, pp- 467-78; 


Allen W. Dulles, “The Cost of Peace,” Foreign Affairs, July, 1934, p- 567; Edwin M. 
Borchard, “Dragging America into War,” Current History, July, 1934; Pp. 392. 
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League of Nations does not involve such obligations as this. 
There are many who believe that, desirable as it is to keey 
out of European wars, and undesirable as it would be & 
make any commitments to go to war, yet the prospect © 
keeping out of war, either by a policy of rigid neutrality, o 
flexible neutrality, or of qualified neutrality, is so slight tha. 
American foreign policy should be primarily devoted to pre 
venting a European war altogether. A policy of co-operatio 
calculated to exert the utmost influence of the United Sta 
to prevent war would, of course, carry some risk of involvin 
the United States in the war in case the policy should prov’ 
inadequate in a particular instance. Even if this were true 
the “risk of peace” might still be worth taking. Whether 
believe it is doubtless depends on our estimate of the ri 
of such a policy of co-operation as compared with the ri 
of any possible policy sackets: If it 1s practically certai 
that we will become involved in any war between great power 
which lasts for a considerable length of time, whatever we dd 
then a policy of co-operation to prevent war could add litt 
to the risk. : 


is pamphlet, it is nec 
to consider (1) the probability of the United States keer 
out of a general European war; (2) the place of neutrali 


* Article 10 of the Cowenant leaves it to the states themselves 
methods which shall be meat ec 


international law and practice; and (3) the past American 
policy with respect to neutrality. 


I. PROBABILITY OF KEEPING OUT OF A GENERAL WAR 


Undoubtedly there is an overwhelming opinion in the 
United States at the present time in favor of keeping out of 
any and all European wars. But experience hardly justifies 
the hope that this opinion would remain unaltered after a 
general war had progressed for two or three years. In spite 
of efforts to remain neutral we have generally entered such 
wars eventually. Are the prospects any better for keeping 
out of future wars? 

Great powers have found it more difficult to keep out of 
wars involving the balance of power than have other states. 
In fact a tabulation of the wars since the beginning of the 
seventeenth century indicates that in only three instances in 
these three centuries have any world-powers succeeded in 
keeping at peace during a war which involved a world-power 
on each side and lasted for over two years. 

Fourteen periods of war which correspond to the condition 
stated seem to have existed during these three centuries. 
England succeeded in remaining at peace during the War of 
the Polish Succession (1733-38); Russia remained at peace 
during the American Revolution (1775-83); and Austria 


and Prussia remained at peace during the Crimean War 


(1854-56). In each case, however, these states became in- 
volved in a war very soon after the wars in question were 
over. In all other cases every great power was involved in every 
war of the type stated. 

The main explanation of this is doubtless to be found in the 
balance of power, according to which each state always acts 


so as to prevent any one from getting so powerful as to domi- 
nate the rest. The results of a war between great powers 
_ might so augment the position of certain of them and weaken 


a 
_ preserved the existing situation would be shattered. To pre- 
vent such a result, the powers have usually considered it wise 


that of others that the equilibrium which had theretofore 


3 See Section 3, infra; and Allen Dulles, op. cit., pp. 567 ff. 
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to enter the war so that they can participate in the peace con- 
ference and influence the result. 
Only where a great-power war has been ended in a very 
short time, as were Bismarck’s wars, has such intervention 
been avoided. In the war between Russia and Turkey, in 
1878, all of the powers met together at the Conference of 
Berlin to remake the treaty, even though they had not partici. 
pated in the war, and the United States made its influence 
felt in the settlement of the Russo-Ja se War of 1904-S. 
The United States has considered itself outside of the bal- 
ance of power, but its participation in disarmament confer. 
ences and in the major political settlements of the Far East 
and Europe since the turn of the century belies this theory, 
Participation in the balance of power is a question of 
not of theory or policy, and the United States is in it. 
growing awareness that the ee complexion of the 
would be greatly altered if any won a complete victo 
in the World War was a factor of no small importance i 


a, 


— iarity with war while it is in progress. Fami 
_ tolerance and tolerance breeds favor. War, to fp 


Schuyler Foster of Ohio State University.’ The news in the 
New York Times and certain Chicago papers during the period 
of American neutrality was tabulated and it was found that 
as the war went on the war news tended to lose its objective 
character, to be pro or con one of the belligerents, then as 
crises arose affecting American interests, the news tended to 
relate the war to these interests. At this stage familiarity 
with the idea of war had grown to such an extent that resist- 
ance rapidly broke down. 

Discussion was carried on in terms of the common symbol, the 
American nation, as represented by the national government. As 
the recurring crises seemed to threaten this group symbol, the degree 
of collective involvement mounted; and there developed an accom- 
panying disregard for the realistic consequences of war for individual 
Americans, as distinguished from the collectivity. 


Our opinion while we were neutral more and more empha- 
sized the point that the war was affecting the United States. 
It was both imprudent and undignified to be passive. We 
must do something positive about it, and after notes had been 
sent without results there seemed nothing of a positive nature 
to do but to get into the war. 

In small states such as the Netherlands and the Scandi- 
navian powers, these factors also had an influence, but the 
obvious risks and the military inability of these states to 
influence matters by entry into the war maintained resistance 
to war. In the case of the United States, however, the risks 
were less and the capacity to influence affairs greater. 

This same process could be observed in the Napoleonic 
period. In the 1790’s and again in the period after 1805 the 
party for positive action steadily gained in power. John 
Adams’ heroic act in stopping the war against France in 1799 
cost the Federalist party its life. With all his popularity, 
Jefferson had to repeal his embargo before his term was up and 
the “war-hawk” party steadily gained in Congress until it 
brought us into the War of 1812. . 

As war with its excitements and heroisms, as well as its 
inconveniences to the neutral, grows familiar, neutrality 


s“How America Became Belligerent: A Quantitative Study of War News, 
1914-17,” American Fournal of Sociology, XL (January, 1935), 464, 469-70. 
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seems a futile and ignominious position and many of ual 
who, in time of peace, are sure of the wisdom of that policy, 
will be found with the herd that calls for positive action and 
a heroic stand. They will be found writing as did an eminent 
American historian in 1917: 

Neutrality is essentially passive in nature and is merely a right 
or privilege sanctioned by interstate usage. In no sense, however, — 
is it a moral duty. It may even be the very reverse.* ; 


It has been suggested that by cutting off trade with bel-_ 
ligerents entirely, as Jefferson attempted in 1807, neutrality 
could be preserved. Even more important is it to cut off 
news altogether. If the people are to read about the 
war, they will move toward participation. 4 

On August 18, 1914, President Wilson told the Ameri 
people that “we must be impartial in thought as well as 
action.” He recognized that 
++. the people of the United States are drawn from man 
coe Terabeange oars the nations now at war. It is na 
inevitable that should be the utmost variety of sympathy anc 
desire among them with regard to the issues and circumstances ¢ 
the conflict... . . It will be easy to excite passion and difficult 4 


He did not underestimate the difficulties with which he 
to be confronted. There was a marked increase in the DrOT 


ble in spite 


American neutrality, in those first months of the great war, was 
beyond any question real. But the spirit of neutrality was not easy 
to maintain. Public opinion was deeply stirred by the German in- 
vasion of Belgium and by reports of atrocities there..... Contro- 
versies soon arose between Great Britain and this nation..... But 
the mind of America had learned much in the long bitter months of 
war. Future historians will make charts of this remarkable evolu- 
tion in our public opinion: the gradual abandonment of the illusion 
of isolation. 


The difficulty of resisting the pressures of economic inter- 
ests that seek to drag the country into war has been empha- 
sized in most discussions of the problem of neutrality.’ Con- 
troversies over neutral rights arise and the alternative is pre- 
sented of resigning legal claims or entering the war to enforce 
them. Loans are made and bankers fear they cannot collect 
unless the debtor nation wins the war. If embargoes are 
enacted, the pressure of traders who see themselves deprived 
of opportunities to make rich profits is felt by the govern- 
ment. All of these influences are important, but they influ- 
ence rather the side on which the neutral will enter the war 
than the fact of his entry. A powerful neutral eventually 
enters a war between great powers closely matched because, 
with the progress of hostilities, its statesmen become alarmed 
at possible consequences to the balance of power and, with 
the deluge of war news increasingly stressing the neutral’s 
wrongs, its public opinion becomes callous to casualties, im- 
patient at passivity, and insistent upon action. When con- 
ditions exist for entering the war, economic, political, or mili- 
tary circumstances of the moment determine the side. In 
the Napoleonic period we got in first on one side and then on 
the other. In the World War period, we had grave contro- 
versies with the Allies which might have become graver if 
Germany had not started her submarine campaign. The bel- 
ligerent which controls the news has a big advantage in a 
neutral country, but in addition the diplomatic controversies, 
racial and traditional attachments, the political orientation 
of the party in power, the balance of economic interests, have 


8 See articles cited in footnote 1; H. C. Engelbrecht, Merchants of Death (New 
York, 1934), pp. 173 ff.; and J. V. Fuller, “The Geneses of the Munition Traffic,” 
Sournal of Modern History, V1 (September, 1934), 280-93. 
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an influence in determining the side on which the neutral 
enters. 

If another general war breaks out in Europe and lasts for 
three years, it will be a miracle if the United States preserves 
its neutrality. Our capacity to prevent that war may not be 


large, but it is the major hope we have of keeping at peace. 


2. THE NATURE OF NEUTRALITY 


The popular concept of neutrality, which means non- 
. participation in the military activities of a war going on be- 
tween other states, must be distinguished from the legal con-~ 
cept, which means observance of the rules of international law — 
specified for such non-participating states. The rules of inter-_ 
national law have been more changeable on neutrality than 
on any other subject. 4 
This relativity of the legal concept of neutrality to the con- : 
ditions of the time can be illustrated from the history of 
Europe, though apparently illustrations might y be 
drawn from t history of China, India, Greece, or 
any other civilization with a history. When these civilizations 
were divided into a number of independent states without 
organic bonds, the privilege of being impartial in wars was 
recognized and defined in terms of neutral rights and duties. 
In so far, however, as these states i 


perior.’® Hostilities between monarchs were just on one side 
and unjust on the other and were to be praised or condemned 
accordingly." In fact, as communication and trade were 
slight, outside parties did not usually have thrust upon them 
the problem of taking an attitude on the question. They 
could, in fact, do nothing in the presence of distant hostilities, 
and when hostilities were in their neighborhood they usually 
waited until they saw a possibility of gain by helping one side, 
in which case it was as possible then as now to find adequate 
moral pretexts. 

A real problem of neutrality did not arise until merchant 
guilds and trading cities had developed ocean commerce in 
the twelfth and thirteenth centuries. Such groups had an 
interest in continuing their trade with belligerents, and the 
sea codes, of which the Consolato del Mare is the most famous, 
announced the rule that goods of a friend could not be taken 
even on an enemy vessel, while goods of an enemy might be 
taken from a friend’s vessel. The word “neutral” was not 
used, but this recognition of the non-enemy merchant’s rights 
became the basis for the later law of neutral rights.*? As mari- 
time commerce increased in importance, the pressure grew 
for increased recognition of such rights, and treaties began 
to define contraband and blockade as limitations upon the 
neutral’s right to trade and to exempt enemy goods in neutral 
ships from seizure. Neutral rights became more and more 
firmly recognized with the growth of custom, trade flourished 
and states resting on commercial enterprise began to doubt 
the wisdom of Machiavelli’s dictum that it is not only “‘more 
frank and princely” but also “‘more profitable” to declare 
war than “to stand neuter.”*3 Neutrality had rights, risks, 
and profits, but few duties. A “neutral” could lend troops 

10 Walker, History of the Law of Nations (1899), I, 135. 


t Holland, Studies in International Law, pp. 40-58; Wright, “Changes in the Con- 
ception of War,” American Fournal of International Law, XVIII (October, 1924), 764. 


12 Twiss, The Black Book of the Admiralty (1874), I1I, 539-47; Quigley, The Im- 
munity of Private Property from Capture at Sea (1918), pp. 8, et seq.; Pardessus, Co/- 
lection de Lois Maritimes (Paris, 1831), II, 303. The word “neutral” seems not to 
have been used in the sense of international law until the sixteenth century. See 
Murray’s Oxford Dictionary, and Marsden, Law and Custom of the Sea (Navy Record 
Society Publications, Vol. 49), I, 149. - ’ 

13 Machiavelli, The Prince, chap. xxi. 
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or port facilities to a belligerent or let the latter's army cross 
his territory without losing his neutral rights at sea." 
This could not last. War became a more serious business. 
It became national, not feudal. Sea powers became aware 
that victory could be won by attacking the enemies’ resources 
from the sea. It came to be seen that neutral trade was a real 
advantage to the enemy. Maritime belligerents began to 
tighten up and neutrals could only defend their “rights” by 
bargaining. During the seventeenth and eighteenth cen- 
turies neutral privileges were defined by treaties, in which the — 
neutral had to assume obligations not to furnish to 
| the enemy or let him use ports. But still maritime 
; ents encroached, and neutrals thought of banding gee : 
: in armed neutralities to defend their right to trade by 
It was at this stage that the United States entered the 
scene. Asa trading nation, its interest in neutrality was great, 
while its physical isolation made the policy more practical. 
Its efforts in 1793 to fulfil its commitments in the early treaty 
with France taught it the impossibility of enjoying neutral 
rights while giving pig, = to one belligerent. In his procia- 
mation of April 22, 1793, Washington had declared that “the 
duty and interests of the United States required that they 
Genld wih snenity snd good faith adopt and pared 
conduct | friendly and impartial towards the 
* and, in the controversy with France which fo oeedl 
of State Jefferson 
from the most tened and writers 
4 tee a neutral ers in < 
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courts to prevent the outfitting of French privateers but by 
agreeing to restore or compensate the British for prizes taken 
from them by privateers which had been outfitted before 
these efforts became effective.*® On the basis of this note the 
British were awarded $143,428.14 by the abitration tribunal 
set up under the Jay Treaty of 1794, and a precedent of neu- 
tral liability was established which assisted the United States 
in collecting $15,500,000 from Great Britain for the depreda- 
tions of the Confederate warship “Alabama” as a result of 
the Geneva arbitration of 1872. To assure himself of ade- 
quate legal powers to enforce neutrality, Washington appealed 
to Congress, which codified the law of neutral obligations on 
the basis of absolute impartiality. What the armed neutrality 
of 1780 was to neutral rights, the American neutrality act of 
1794 was to neutral duties. “If I wished for a guide in the 
system of neutrality” said Canning during a debate in the 
House of Commons on the repeal of the Foreign Enlistment 
Act, “I should take that laid down by America in the days 
of the presidency of Washington and the secretaryship of 
Jefferson.”*7 The Foreign Enlistment Act, which had been 
passed in 1819 on the model of the American act of 1794, 
was not repealed. Other countries have subsequently passed 
similar laws. 

Neutrality, involving not only rights but also obligations, 
assumed the character of a legal status. The United States 
indicated its intention to occupy this status as a matter of 
policy. In spite of its inability to carry out this intention in 
the Napoleonic period, the industrial revolution and the rise of 
trade in the long peace which followed made neutrality seem 
reasonable. Switzerland and Belgium, in the midst of power- 
ful potential belligerents and too weak to affect the issue of 
their wars, adopted the status of “permanent neutrality” 


16 Genet to Jefferson, June 8, 1793; Jefferson to Genet, June 17, 1793, paraphrased 
in Jefferson to G. Morris, United States Minister in France, August 16, 1793; Jeffer- 
son to Hammond, Minister from Great Britain, September 5, 1793, in American 
State Papers, Foreign Relations, 1, 151, 154, 168, 174. 


17 Cited by Phillimore, International Law, sec. 147; and by Syngman Rhee, 
Neutrality as Influenced by the United States (1912), p. 106. See also Hall, op. cit., 
p. 707; Wright, The Enforcement of International Law through Municipal Law in the 


United States (1916), p. 127. 
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or had it thrust upon them as a matter of legal guarantee by 
their big neighbors."* 

The wars that followed this peace were wars of Italian, 
German, and Balkan national unification. Wars to achieve 
national unity had been made to sound moral by Mazzini. 
On the other hand, Metternich had the support of law in justi- 
fying war to support the status quo. Clearly, outside states 
could not easily decide who was right in such wars. Inter- 
national lawyers forgot the distinction of the early publicists 
between just and unjust wars and followed Vattel in treating 
war as an event or accident, into the origin or moral character 
of which the law could not or at least would not go.” Thus 
neutrality had an adequate moral basis, and the further codi- 
fication of neutral rights in the Declarations of Paris (18¢6) 
and London (1909), and of neutral duties in the V and XIII 
Hague Conventions of 1907 stabilized the law. 

Neutral traders had definite rights at sea, and belligerents 
who seized or interfered with ships or cargoes contrary to 


might be neither neutral nor belligerent. “Costa Rica,” writes 
George Grafton Wilson, “stating on April 12, 1917, a year 
before declaring war against Germany, that it would permit 
‘the use of its waters and ports for war needs by the American 
Navy’ could not legally claim to be neutral.’”2° The fact 
existed, but it was not recognized as a legal status, and under 
the principles of the “Alabama” arbitration Costa Rica 
might have been liable to Germany for damages suffered as a 
result of her partiality had not the latter waived all claims 
by Article 439 of the Treaty of Versailles. Neutrality as a 
legal status was at its zenith on the outbreak of the World 
War, when the Interparliamentary Union was devising a 
universal peace by voluntary neutralization. The neutrals 
issued lengthy proclamations reiterating the law, voicing 
moral enthusiasm for the system, and sometimes’ suggesting 
concerted action to preserve their rights.” 

Neutrality, however, did not prevent the war from spread- 
ing over the world. It did not protect Belgium and Luxem- 
burg. Both gave up their guaranteed status after the war. 
President Wilson proclaimed the end of the American policy 
of neutrality and former President Taft organized a move- 
ment for a League to Enforce Peace. The Interparliamentary 
Union stopped talking of peace by neutrality. Organization 
of the League of Nations marked a new era, where peace was 
to be sought by organization rather than isolation, by co- 
operation rather than neutrality.” 

The political, economic, and moral integration of the world, 
as well as the radical decrease in the rights and the increase in 
the obligations of neutrals, will hardly make the position of 
the neutral more possible and attractive in the future than 
in the recent past. The position of most neutrals became un- 


20 Wilson and Tucker, International Law (8th ed.), p. 299. 


2x Naval War College, International Law Documents (1916), especially Swiss 
Declaration, August 4, 1914; United States Declaration, August 18, 1914; and 
Venezuelan memorandum, October, 1914, pp. 70, 89, 125. 

2 “The establishment of the League of Nations will probably have the conse- 
quence that in future no other states will become neutralized, because there will 


probably be no demand for it.” (Oppenheim, op. cit. [3rd ed.], I, 175.) See also 
Wright, “Effects of the League of Nations Covenant,” American Political Science 


Review, XIII (November, 1919), 563. 
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bearable before the World War was over, yet in the -war 
years the desire for untrammeled independence, which has_ 
always been both the bulwark of neutrality and the bane of 
international organization, has reasserted itself. Nations 
have shown themselves reluctant to pledge their active par- 
ticipation in international police measures in future emergen- 
cies the precise character of which cannot be foreseen. The 
United States refused to join the League of Nations. The 
sixth Pan-American Conference at Havana (1928) approved 
a convention on maritime neutrality and this was ratified — 
by the United States in 1932." The Nye Commission of the - 
Senate and the Department of State are now (1935) con- | 
mew, amendments to strengthen the American neutrality 
aws."* 

States within the League of Nations, especially those dis- 
tant from Europe, have insisted that the League Covenant 
leaves them a wide discretion in deciding the measures 
necessary to enforce the guarantees of the Covenant and re- 
tw halbecunentyweeerseanpats temic acc 
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ington’s farewell advice not to “entangle our peace and 
prosperity in the toils of European ambition, rivalship, 
interest, humor or caprice,” forgetting to notice that this 
warning was neither against general political agreements nor 
against the use of force but against “permanent alliances 
with any portion of the foreign world” and in order that we 
might “choose peace or war, as our interest, guided by justice 
shall council.” It is also worth notice that Washington did 
not justify his own neutrality proclamation of April 22, 1793, 
on grounds of permanent policy but “‘to gain time to our 
country to settle and mature its yet recent institutions.’’8 
No sooner had Washington’s neutrality proclamation been 
issued than the country divided itself into a pro-British and 
a pro-French party. The rapid drift of the country toward 
war with England was stemmed by the negotiation of the 
Jay Treaty, which brought a shower of vilification upon the 
heads of Washington, Hamilton, and Jay and the resignation 
of Jefferson from the Cabinet to form an opposition party. 
France insisted that her rights under the treaties of 1778 
had been violated by the Jay Treaty and the American prac- 
tice thereunder. The retaliation against American commerce 
played into the hands of the pro-British party. In spite of 
Washington’s farewell address, suggested by this situation, 
and the difficulties into which the French treaties of 1778 had 
got us, the Federalist administration of Adams soon found 
itself in an active maritime war with France (1798-99). More 
extensive operations were contemplated. Hamilton was drill- 
ing troops and Washington was recalled from his retirement, 
when Adams, the leading protagonist of rigorous neutrality, 
decided (against the advice of his Secretary of State, Picker- 
ing) to send a new mission to France. He succeeded in ending 
the war with that country but wrecked the Federalist party. 
Jefferson, heading a party with pro-French sentiment, came 
28 Farewell address, September 17, 1796, Richardson, Messages and Papers of 
the Presidents (1909), 1, 222-24. The history which follows may be studied in Car] R. 


Fish, American Diplomacy (New York, 1923); R. G. Adams, 4 History of the Foreign 
Policy of the United States (New York, 1924); J. H. Latané, 4 History of American 


_ Foreign Policy (New York, 1927); J. B. Moore, Principles of American Diplomacy 


(New York, 1918). Most of the documents are printed in J. B. Moore, Digest of 
International Law (1906), V, 821, 826 ff. 2 
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into office in 1801. He reiterated the policy of Washington's 
farewell address in his inaugural and ratified the treaty with 
France. During the brief interval of peace in Europe which 
followed, he purchased Louisiana from Napoleon, thus mak- 
ing hostilities with France less probable. 

After the renewal of the European war in 1806, commercial 
and impressment difficulties with England soon arose, the 
attempt to negotiate a new treaty with that country failed, 
and we rapidly drifted toward war after the British warship 
“Leopard” had fired upon the American warship “Chesa- 
peake”’ in 1807. To maintain peace, Jefferson persuaded Con- 
gress to pass an embargo measure upon all trade with both 
belligerents. While it did prove a hardship to England, it 
was even more of a hardship to the merchants of New 
land and to the farmers = f Virginia. Instead of promotii 
an attitude of peace, it stimulated the “war-hawk party” i 
Congress, composed mainly of westerners—young men tired 
of the ignominy of neutrality, who urged a war in which 
could acquire Canada and Florida. As the last act of his ad. 
ministration, Jefferson was forced to recognize the failure ¢ 
the embargo and signed hae His successor, Madise 


respect our rights at sea, authori 
Intercourse Acts. But this also played into ¢ 
hands of the “war-hawks” and we entered 


against England. The Peace Treaty of Ghent 


none of our claims, and in view of our virtual defeat in 
. lucky to make peace on the basis of a territoria 


“stains que ante bellum. 


A new period of European war began in 1854. The Crimean 
War, fought in the Black Sea, did not put our policy of neu- 
trality to a severe test—although we dismissed the British 
minister over an argument concerning recruiting in American 
territory and refused to sign the Declaration of Paris at- 
tached to the peace treaty ending this war. Although the 
Declaration codified some of our principles of “freedom of 
the seas,” it did not go far enough. We wanted to retain the 
right to commission privateers—“the militia of the sea” 
(outlawed by the declaration)—unless capture of private 
property at sea, even of enemy property, were prohibited. 

The land wars of Italian and German nationality also gave 
our neutrality policy little trouble, partly because we were 
either getting ready for or fighting a serious war of our own. 
Incidentally, in the exigencies of the Civil War we found it 
expedient to whittle down certain of the neutral rights for 
which we had struggled during the Napoleonic period. British 
ships destined for the British West Indies and Mexico were 
captured and their cargoes condemned on the ground of 
“continuous voyage” or “ultimate destination” to the 
blockaded Confederate territory. The Franco-Prussian War 

had the advantage of assuring the permanence of French 

withdrawal from Mexico, where Napoleon III had inter- 
vened during our Civil War. It gave rise to a discussion over 
the sale to persons alleged to be agents of France of war 
‘materials left from our Civil War. These wars were all of 
them brief and did not involve general hostilities at sea. 

The comparative peace from 1871 to 1914 made possible 
a continuance of belief in our policy of neutrality. The wars 

in the Near East between Russia and Turkey in 1878, be- 
tween Italy and Turkey in 1911, and among the Balkan 
powers in 1912-13, were fought mainly on land and did not 
touch our interests, nor did they tend to disturb the general 
balance of power. The Boer War was almost contemporary 
with our own war with Spain. It did not seriously disturb 
maritime commerce and did not affect our policy of neutrality. 
The Russo-Japanese War aroused more interest and President 
Theodore Roosevelt assisted in ending it, thus manifesting 
the active interest in the Far East which we had displayed 
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during the previous wars and interventions in this ; . 
of the world. But, upon the outbreak of the World War, 
through the long absence of serious tests neutrality had had 
an opportunity to become an American tradition. 
is review of history indicates that up to the World War 
American policy in the presence of European war was di- 
rected toward the two objectives of preserving American 
freedom to trade and travel at sea and of keeping out of the 
war. The dominant position of the first objective is indicated 
by the fact that we manifested a willingness to enter the war 
when belligerent activities seriously interfered with our claims 
of neutral rights—although it is to be observed that we 
habitually objected more strongly to interferences with “hu- 
man rights,” such as impressment of seamen or sinking 
ger vessels by submarines, than to interference with 

to rty rights” by the extension of contraband lists « 
o kades. Both in 1812 and 1917 we entered the 
ot the side that seemed to be interfering most wit 
“human rights.” 

What has been our policy during and since the We 
War? As the World War progressed we were cc nt 
by the same sort of problems which had arisen during t 
rench Revolutionary and Napoleonic wars. We ent 
into long diplomatic discussions with the belligerents ¢ 
contraband, blockade, and continuous voyage, upon whic 
our position was somewhat weakened by our own at 
- tude during our Civil War. To these were added new c 

_ troversies concerning mine fields, war zones, search of 
sea, and submarine activities. To these claims the t 
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Many Americans gradually found themselves asking the 
government to favor one side or the other. Perhaps it was 
only in that way that civil dissension and strife could be 
avoided. The political and economic pressures for abandoning 
neutrality, referred to in the first part of this paper, grew in 
strength and attitudes began to change with respect to the 
moral character of neutrality. In 1917, Americans had re- 
called to them Mazzini’s statement that “neutrality in a 
war of principles is mere passive existence, forgetfulness of 
all that makes a people sacred, the negation of the common 
law of nations, political atheism .... adhesion to the word 
of Cain.” The international lawyers remembered that 
Grotius had shown no enthusiasm for neutrality but had in- 
sisted that, in most wars, one belligerent was a criminal and 
should be treated accordingly by third states.33 President 
Wilson eventually accepted this view and called for action on 
the side of the angels—not only by the United States but by 
all the other neutrals. Most of the Latin American states 


ence is one of the most baneful foes of republican government. But that jealousy, 
to be useful, must be impartia!, else it becomes the instrument of the very influence 
to be avoided, instead of a defense against it. Excessive partiality for one foreign 
nation and excessive dislike for another cause those whom they actuate to see danger 
only on one side, and serve to veil and even second the arts of influence on the other.” 
(Richardson, Messages, I, 222.) 

Wilson must have had this before him when he wrote: “I venture, therefore, my 

fellow countrymen, to speak a solemn word of warning to you against that deepest, 
~ most subtle, most essential breach of neutrality which may spring out of partisan- 
ship, out of passionately taking sides. The United States must be neutral in fact as 
well as in name during these days that are to try men’s souls. We must be impartial 
in thought as well as action, must put a curb upon our sentiments as well as upon 
every transaction that might be construed as a preference of one party to the struggle 
before another.” (Naval War College, International Law Documents [1916], p. 90.) 

32 Supra, n. 6. Westlake, International Law, II, 191, writes: “Neutrality is not 
morally justifiable unless intervention in the war is unlikely to promote justice, or 
could do so only at a ruinous cost to the neutral.” 

33 VanVollenhoven, The Three Stages in the Evolution of the Law of Nations (1919), 
pp. 11, 30; Grotius (De Fure Belli ac Pacis, Il, chap. xvii) writes: “It is the duty of 
those who stand apart from war to do nothing which may strengthen the side whose 
cause is unjust, or which may hinder the movements of him who is carrying on a just 
war; and in a doubtful case, to act alike to both sides.” See also idid., I, chap. v, 
sec. 2; II, chap. xx, sec. 40, par. 1, 4; chap. xxv, sec. 6. “The existence of a right” says 
Hall, “to oppose acts contrary to law and to use force for the purpose when infrac- 

tions are sufficiently serious, is a necessary condition of the existence of an efficient 
international law.” International Law (8th ed.), sec. 93, p. 342. See also Wright, 
_ American Political Science Review, XIII (November, 1919), 557- 
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responded either by war against Germany or partiality j 
favor of the Allies. China and Siam also declared war.*4 ; 
Then came the League of Nations with a limited effort to 
give effect to Grotius’ doctrine of the criminal nation. Solon 
is reported to have said: “That commonwealth is best ad- 
ministered in which any wrongs that are done to individuals 
are resented and redressed by the other members of the 
community, as promptly and as vigorously as if they them- 
selves were personal sufferers.” On the same principle it was 
proposed that all members of the League should act against 
the Covenant breaker, by commercial if not military pres- 
sure. There were holes in the Covenant. Legal wars might 
still occur because of the failure, during the prescribed time, of 
the pacific procedures provided in Article 12, or because c 
the right of self-enforcement of awards given by Articles 13 
and 15. But, in most cases, hostilities would be in breach ¢ 
the Covenant and the result would not be war but defense t 
poeetem ekegprenion on police ection by the League agains 


aggressor. 
Fn mcs Sellewed, wich site 5 ieee 2 
gression more completely, and though it was not ratified it 
principles have been given limited legal effect in the Loc: 
and a broad moral effect through firm: 


belligerent he must at least be partial toward the defenders 
of law and order.37 

The United States, however, rejected the Covenant and 
tried to revert to the traditional policy of neutrality. But 
this decision was by no means unanimously accepted by 
American opinion, and in 1928 the United States gave some 
recognition to the League’s principles by ratifying the Pact 
of Paris.3§ Even before this, resolutions had been introduced 
in Congress favoring at least a negative participation by the 
United States in sanctions against a state which had violated 
an anti-war treaty. Congressman Burton’s resolution of 
December 5, 1927, declared it to be the policy of the United 
States to prohibit the exportation of arms and munitions to a 
country engaging in aggressive warfare contrary to its treaty 
obligations. Senator Capper’s resolution of December 16, 
1927, proposed that the United States enter into a treaty 
“to declare that the nationals of the contracting governments 
should not be protected by their governments in giving aid 
and comfort to an aggressor nation.’’39 

That a policy of partiality against the Pact violator is per- 
missible among parties to that instrument seems clear from 
its text, and this interpretation was emphasized in the pre- 
liminary correspondence. M. Briand wished assurances that 
the Pact would not interfere with France’s capacity to carry 
out its obligations under Article 16 of the Covenant and Secre- 
tary Kellogg replied that the Covenant sanctions were only 

37 Grotius, supra, n. 33. 

38 The text and all pertinent documents concerning the making of the Pact are 
printed in the official publication referred to in note 26, supra. The effect of the 
Pact on neutrality was discussed by Secretary of State Stimson (“The Pact of Paris: 
Three Years of Development,” Foreign Affairs, Special Supplement, No. 1, Vol. XI, 
and United States Department of State Publication No. 357). See also Q. Wright, 
“Neutrality and Neutral Rights Following the Pact of Paris,” Proceedings, American 
Society of International Law, 1930, pp. 79-87; ““The Meaning of the Pact of Paris,” 


American Fournal of International Law, XXVII (January, 1933), 39-61; and John 
B. Whitton, What Follows the Pact of Paris? “International Conciliation Pamphlet” 
(January, 1932), No. 276. 

39 These resolutions are printed and discussed in Q. Wright, The Future of 
Neutrality, “International Conciliation Pamphlet’ (September, 1928), No. 242. 
See also Philip C. Jessup, American Neutrality and International Police, “World 
Peace Foundation Pamphlet,” Vol. XI (1928), No. 3; J. P. Chamberlain, The Em- 
bargo Resolutions and Neutrality, “International Conciliation Pamphlet” (June, 
1929), No. 251; and Whitton, iid. (January, 1932), No. 276. - 
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applicable against a state which had gone to war in a 
of its covenants and that such a state would necessarily have 
violated the Pact. “There can be no question as a matter of 
law that violation of a multilateral anti-war treaty through 
resort to war by one party thereto would automatically re 
lease the other parties from their obligations to the treaty- 
breaking state.” Thus parties to the Pact would be free 
to go to war or to take lesser economic measures against the 
Pact breaker. 

‘ Secretary Kellogg, of course, did not assert that the United 


+ States would take such measures, but he recognized that “a 
/ would be permissible under international law. This a 

‘ tude receives legal support from the Preamble of the Thir 

teenth Hague Convention of 1907, which permits a neutral 

: to modify its neutrality regulations during a war when : 


sary for the protection of its own rights. Clearly a new 
rights would be violated by a state which had gone to 
contrary to an anti-war treaty to which that neutral stat 
was a party. This position was indorsed in 1934 by the 
Budapest Articles of Interpretation of the Kellogg Pac 
which provide: 

In the event of a violation of the Pact by the resort to armed fc 
or war by one signatory state against another, the other states ma’ 
without committing a of the Pact or of any rule 

_ international law, do all or any of the following things: 
_ 4) refuse to admit the exercise by the state violating the Pact 
te belligerent rights such as visit and search, blockade, etc.; ' 
4) decline to observe toward the state violating the Pact the dut 
5) by International Law apart from the Pact for a net 

relation to a belligerent; 


supply the state attacked with financial or material 
including munitions of war; 

) assist with armed forces the state attacked. | 
See document cited, n. 26, supra, p. sf, 
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Secretary Kellogg did not explicitly assert that states en- 
gaged in coercion of a Pact breaker can interfere with the 
commerce of third states which do not choose to co-operate 
with them. It has, however, been recognized that the Pact 
implies at least a moral obligation on the part of its members 
not to object to the application of a “‘pacific” as well as a 
“war blockade” against their nationals provided the block- 
aded power is recognized to have violated the Pact. 

A memorandum on Article 16 prepared in 1927 by the 

Secretary General of the League recognized the traditional 
American attitude toward pacific blockades but pointed out 
that: 
.... third states may in fact be led, by their sense of the importance 
to the whole world of the observance of the methods of pacific 
settlement laid down by the Covenant, or by sympathy: with the 
League’s attitude in the particular case, to acquiesce in the applica- 
tion of the pacific blockade to their own ships. 


Furthermore, 


it is clear that a third state would incur a great moral responsibility 
if it were to compel the members of the League to depart from the 
policy of seeking to secure the due observance of the Covenant 
without formal resort to war. 

Such an acquiescence in economic sanctions had been pro- 
posed in the Capper resolution, and on May 22, 1933, Am- 
bassador Norman Davis, American delegate at the Disarma- 
ment Conference, officially accepted this policy in case dis- 
armament agreements were concluded.‘4 


In the event that the states in conference determine that a state 
has been guilty of a breach of the peace in violation of international 
obligations, and take measures against the violator, then, if we con- 
cur in the judgment rendered as to the responsible and guilty parties, 
we will refrain from any action tending to defeat such collective 
efforts which these states may thus make to restore peace. 


At about the same time the administration pressed vigor- 
ously for ratification of the pending arms embargo resolu- 


43 League of Nations, Reports and Resolutions on Article 16, p. 88 (see supra, n: 2). 


44 United States Department of State, Press Releases, May 27, 1933. Secretary 
Hull again approved this policy in his address February 16, 1935 (Department of 
State, Publication No. 707). , 
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tion similar to the Burton resolution of 1927. This ee 
which had also been pressed by the Hoover administration, 
gave the president power: 
.... after securing the co-operation of such governments as he 
deems necessary to prohibit the shipment of arms to any part of the 
world wherever such shipment might promote or encourage the 
employment of force in the course of a dispute or conflict between 
nations. ; 
Although approved by the House of Representatives, the 
Senate insisted on an amendment that “the embargo be 
applied impartially to all parties to the dispute or conflict 
to which it refers.” The administration refused to accep 
this proviso and the resolution has not been passed, al 

a special authorization to embargo arms to Bolivia 
Paraguay during the Chaco war was passed on May 
1934. The proclamation made by the President on the sam 
day applied the embargo equally to both nations, but th 
resolution permits the President to prescribe “limitation 
and exceptions.” 


4. A PROPOSED POLICY WITH RESPECT TO NEUTRALITY 
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To achieve these ends, a policy directed toward the main- 
tenance of international stability not merely in time of war 
but at all times seems necessary. The outlining of such a 
policy cannot be gone into at this place, particularly as it has 
been dealt with in a statement to which the present writer 
subscribed in another “Public Policy Pamphlet” (No. 14). 
That statement proposed the following as a policy for the 
United States with respect to neutrality :4 


1. That all procedure be subordinated to the development of the 
policy expressed in the Pact of Paris. 


2. That a general agreement be negotiated among the parties to 
the Pact of Paris, providing a procedure for immediate consultation, 
preferably through the instrumentality of the League of Nations, 
whenever violation of the Pact of Paris is threatened, with the object 
of preventing or stopping hostilities.” 


3. That general agreements be concluded for the international 
control of and publicity regarding the manufacture and trade in 
arms in time of peace, and for an immediate embargo by all states 
upon the export of arms in an emergency situation to states which 
have broken or threatened to break the peace. 


4. That a general agreement be negotiated according to which 
neutral states would agree to respect sanctioning measures taken by 
groups of states against a state found, after due consultation, to be 

_ engaged in hostilities contrary to the Pact of Paris; and to raise the 


4 An American Foreign Policy, toward International Stability, a memorandum 
prepared under the auspices of the Norman Wait Harris Memorial Foundation, 
“Public Policy Pamphlet” (November, 1934), No. 14, pp- 13, 23, 26, 32. 


47 The United States has concluded a number of agreements for international 
consultation in emergencies. See Anne Hartwell Johnstone, The United States and yee 
the Principle of International Consultation, “League of Women Voters Pamphlet on ee 
Current International Problems” (1934). 


48 Many neutrals actually imposed embargoes upon the outbreak of the World 
War on trade with belligerents in arms and munitions and in some instances many 
other commodities. See Brazil, Neutrality Rules, August 4, 1914, Naval War Col- 
lege, International Law Documents (1916), p. 10; and export restrictions by Den- bs 
mark, Netherlands, Sweden, Switzerland, Greece, iid. (1915), pp. 33-56. An Ameri- —e 
_ can law of 1922 authorizes the president to impose an arms embargo in case of domes- - 
tic violence in American countries or countries where the United States exercises 
iY extraterritorial jurisdiction. See Chamberlain, Embargo Resolution and Neutrality, 
“International Conciliation Pamphlet” (June, 1929), No. 251, p. 276 ff. 
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arms embargo in behalf of a state found as a result of consultation 
to be the victim of aggression.” 


This program is believed to be wholly compatible with the 
existing international law on the subject of neutrality, in so 
far as the belligerents are parties to the Pact of Paris. If 
achieved, however, it would change the pre-war American 
policy of neutrality in that it would subordinate strict im- 
partiality toward all belligerents as well as the promotion of 
the trading interests of American nationals to the prevention 
of war. . 

As has been noted, the policy of strict impartiality has not 
served to keep the United States out of war, and it has been 
considered by both statesmen and jurists incompatible with 
the spirit of the Pact of Paris, as well as with the terms of the’ 
League of Nations Covenant, in cases where one of the bel- 
ligerents has been found to have gone to war con to . 
instruments and the other is an innocent victim of such ag 


gression. 

It seems doubtful whether a derogation from the rule « 
strict impartiality if entered into in combination with most ¢ 
the other states of the world would be any more likely t 
draw the United States into the war than would adherence 
the old policy. In fact, a policy of co-operation with the oth 
powers interested in preventing or ing the war 
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result from a consultation in which the United States partici- 
pated; thus, only after we had acknowledged such a violation 
would we discriminate. 

The initial policy, however, although impartial, would 
differ from that which we have traditionally followed in that 
we would immediately impose an embargo upon trade in arms 
and munitions to both belligerents, but only in case agree- 
ment to that effect had been made by all other states of im- 
portance in this connection. While the opportunity for Ameri- 
can arms and munition makers to make money on foreign 
war would thus be restricted, they would not be making a 
sacrifice for the benefit of arms makers of other states. It 
may be doubted whether the economic sacrifice of the Ameri- 
can business interests would in fact be very great. The arms 
trade would probably have to be financed in large part by 
American credits, which might not be paid in all instances. 
Even if the arms makers themselves were paid, other national 
economic interests or the general taxpayer might have to bear 
the burden of subsequent defaults by the belligerents. 

The Nye arms and munitions investigation, not to mention 
the earlier investigation of the operations of William B. 
Shearer during the Geneva Disarmament Conference in 1927, 
has produced ample evidence of the peace-disturbing activi- 
ties of the arms and munitions industry, especially in times 
of depression. By its authorization of the Chaco embargo, 
Congress has clearly indicated its opinion that embargoes in 
such crises promote the cause of peace. 

Congress has not committed itself with respect to the value 
in preventing war of international consultation, of discrimi- 
nation in applying the arms embargo, and of withholding 
diplomatic assistance from Americans who have attempted to 
violate sanctioning measures after the aggressor has been 
identified. Both the Hoover and Roosevelt administrations 
have, however, accepted these procedures, not only as of 
value in the cause of peace but as necessary implications of 
the Pact of Paris. These steps, therefore, far from being 
novel, have in large measure been accepted by the responsible 
spokesmen of the American government. ee 

It may be noted that the problem of identifying the ag- 
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gressor has not in practice proved difficult of solution, if the | 
conception is made to turn not upon the merits of the contro- 
versy between the belligerents but upon the willingness of the 
belligerents to stop fighting after international consultation — 
has begun. If one combatant accepts an armistice proposed 
by the consulting states and the other declines, the aggressor 
has declared himself—as did Japan in the Manchurian dispute 
and Paraguay in the Chaco dispute. If, on the other hand, 
both belligerents accept such an armistice, a commission dis- 
patched by the consulting states to the spot can readily de-— 
termine which, if either, is failing to withdraw its troops ac-— 
cording to the terms of that instrument. If both accept the 
armistice and both withdraw their troops, fighting will obvi- 
ously cease and a determination of the aggressor for the pur- 
pose of applying sanctions becomes unnecessary. The ques- 
tion of damages can be settled by subsequent arbitration 

ided by the established principles of responsibility unde 
international law. 

It has been suggested that an em might be app 
not “eg 3 arms and munitions but to or even to 
trade. 
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bring pressure to have it modified, as was the case before the 
War of 1812. A policy of bargaining for commercial con- 
cessions with the belligerent that controlled the seas, or 
acquiescing in the seizure and purchase of cargoes by that 
belligerent, would certainly be resented by the other bel- 
ligerent and by neutral sympathizers with its cause. Such a 
policy would also dangerously subordinate broad national 
and world interests to the profit of a limited class. 

It is believed that the policy here proposed would be a 
genuine contribution both to the prevention of war and to 
the prevention of victory by an aggressor nation. At the same 
time, it would impose no obligations upon the United States 
either to enter a foreign war or to take measures drawing it 
into such a war. The United States could remain “neutral” 
in the broad sense of the term and would discriminate in its 
behavior toward the belligerents only in-collaboration with 
other states and on the basis of treaties accepted by the state 
against which the discrimination was directed. The trade of 
American nationals would be restricted only in respect to 
arms and munitions and in respect to sanctioning measures 
undertaken by other states against belligerents whom we had 
acknowledged to be at war in violation of the Pact of Paris. 
Such a sacrifice of trade, if, indeed, it proved to be a sacrifice 
at all, would seem to be more than compensated by the sup- 
port which these measures would give to our interest in the 


general preservation of peace. While there is no necessary 


conflict between a policy of remaining neutral and a policy 
of preserving peace there is a difference of emphasis. America 


_ must choose whether its primary policy is to avoid war or to 


| 
| 


A 


prevent war. In the light of its interests and its commitments 
the prevention of war should come first. 
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